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QUESTIONS PRESENTED 


1. Was it error for the District Court to deny appel- 
lant’s pre-trial motion for production of the grand jury 
testimony of the complaining witness where: 


(a) appellant’s request was for general discovery 
only; 

(b) no claim was ever made, either before or dur- 
ing the trial, that access to such testimony would in 
any way assist appellant in impeaching or testing 
the credibility of the complainant; 

(ec) the testimony during trial of the complainant 
was clear, convincing and amply corroborated; 

(d) the motion was never renewed, not even after 
the complainant testified? 


2. Was a thirteen month delay between arrest and trial 
a denial of appellant’s right to a speedy trial where: 


(a) the issue was raised for the first time on this 
appeal ; 

(b) most of appellant’s incarceration during the 
thirteen month period was attributable to other of- 
fenses committed by him while free on personal bond 
in the instant case; 

(ec) neither on this appeal nor at any time prior 
to or during trial has appellant claimed any prejudice 
from the delay and none is apparent on the face of 
the record? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,511 


Gary D. HARRIS, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The grand jury jointly indicted appellant and a co-de- 
fendant, Samuel P. Carter, Jr., in two counts for robbery 
(22 D.C. Code § 2901) and assault with a dangerous 
weapon (22 D.C. Code $502). Im a third count, the 
grand jury indicted Carter for carrying a pistol without 
a license (22 D.C. Code § 3204). After a trial before Dis- 
trict Judge Aubrey E. Robinson, Jr., the jury found ap- 
pellant and his co-defendant guilty as indicted. Appellant 
was sentenced to imprisonment for five to fifteen years on 
the robbery count and for three to nine years on the as- 
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sault count, the sentences to run concurrently. Leave to 
appeal in forma pauperis was granted by the trial court.* 


Events between arrest and trial * 


The offenses with which appellant was charged took 
place during the early morning hours of August 31, 1966. 
Appellant was arrested a few minutes later when his at- 
tempted flight was thwarted and was promptly brought 
before a judge of the District of Columbia Court of Gen- 
eral Sessions later that morning. That same morning, 
counsel was appointed to represent appellant, a prelimi- 
nary hearing was held, and appellant and his co-defend- 
ant, Samuel Carter, were held for the action of the Grand 
Jury. Entries on the criminal complaint reveal that ap- 
pellant was unable to post the $5,000.00 bond that was set 
and was incarcerated. The grand jury returned its in- 
dictment on November 21, 1966. On November 23, 1966, 
attorney Green was appointed by the district court to rep- 
resent appellant and then on November 28, the earlier 
appointing order was vacated and attorney Carton was 
appointed as appellant’s counsel. A plea of not guilty 
was entered by appellant at his arraignment on December 
2, 1966. Appellant was released on his personal recogniz- 
ance on December 9, 1966. 

On February 27, 1967, while free on personal bond in 
the instant case, appellant committed the crimes of armed 
robbery and assault with a deadly weapon (sawed-off 
shotgun).* He was arrested for these offenses the same 


2 This appeal is taken by appellant only. 


2 Except as otherwise noted, the information concerning the vari- 
ous delays and continuances in appellant’s trial has been gleaned 
from the jacket and docket entries included in the record on appeal. 


3 Appellant was tried and convicted for these offenses and on 
February 23, 1968, he was sentenced by District Judge Walsh to be 
imprisoned for a total period of three to nine years which sentence 
is to run consecutively to the sentence in the instant case. Appel- 
eae appeal from these convictions is before this Court in No. 

1,757. 
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day and has since remained in custody.* Appellant is also 
alleged to have committed the offenses of armed robbery 
and assault with a dangerous weapon on February 21, 
1967.5 

On August 15, 1967, appellant moved to quash the in- 
dictment in the instant case or in the alternative, for the 
production of certain grand jury minutes in the case.* On 
August 25, 1967, appellant’s motion to vacate the appoint- 
ment of attorney Carton and attorney Carton’s motion to 
withdraw as counsel were both granted. New counsel 
was appointed by the court on August 29. The trial 
which had already been set for August 28 was thereupon 
continued by the court until September 25. Trial began 
on September 27 and ended on September 28. No steps 
were ever taken by appellant to expedite his trial. 


Evidence at trial 


The complaining witness, Jose Carrasco, employed as a 
waiter at the Gramercy Inn in the District of Columbia, 
finished working at approximately 11:00 p.m. on August 
30, 1966. Before going home, Mr. Carrasco decided to 
drink some beer and went to an establishment known as 
the “Speakeasy” which is located on 14th Street between 
H and I Streets, N.W. Mr. Carrasco stayed there ap- 
proximately fifteen minutes, drank one glass of beer and 
then left. While walking to his car which he had parked 
on the corner of 13th and K Streets, N.W., Mr. Carrasco 
went into a public men’s restroom located in a nearby 
park. (Tr. 4-9, 26-27, 36-39, 41.) He sat down on the 
toilet in one of the two open toilet stalls. Another man 
was already seated in the other toilet stall and two others 


¢ Although appellant was incarcerated for these other offenses, 
his personal bond in the instant case remained in effect until after 
his conviction in the instant case on September 28, 1967. 


5 Appellant has been indicted for these offenses and is awaiting 
trial for them in Criminal Case No. 607-67. 


¢The hearing on this motion was deferred by the court to be 
heard as a preliminary matter by the trial judge. 
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were standing at the urinals. (Tr. 9-11.) Mr. Carrasce 
then observed appellant and Samuel Carter enter the rest- 
room. They looked around as if they were looking for 
somebody, remained for about a half minute and then left. 
(Tr. 9-18, 42.)7 Appellant and his companion Carter re- 
turned to the restroom about a minute later. The two 
men who were standing at the urinals had left the rest- 
room just prior to their return. (Tr. 13.) Carter ap- 
proached Mr. Carrasco who was still seated on the toilet 
and pointed what appeared to be a .32 or .38 caliber pis- 
tol at him. Carter then went through Mr. Carrasco’s 
pockets and removed the money from them. Some of the 
money fell to the floor and was immediately retrieved by 
Carter. (Tr. 13-17, 44, 46.) At the same time, appellant 
was beating the man who was seated on the toilet in the 
adjacent stall. When appellant and Carter had reentered 
the restroom, Mr. Carrasco heard the man in the adjacent 
toilet stall scream and plead with the robbers not to shoot 
him or hit him. Appellant responded by going to the man 
and punching him so severely that the man’s face turned 
blue from the blows. (Tr. 15, 18-19, 46.)* The robbery 
lasted approximately two to four minutes after which ap- 
pellant and Carter fled together. Mr. Carrasco ran after 
them. When he got outside, Mr. Carrasco observed the 
two robbers running north on 138th Street towards K 
Street and pursued them. He saw both turn right onto K 
Street and continue running towards 12th Street. During 
the chase, Mr. Carrasco was about one-half of a block be- 
hind the fleeing men. As appellant reached the corner of 
12th and K Streets, Mr. Carrasco observed a motorcycle 
officer apprehend him. Mr. Carrasco had never lost sight 


7 The location of the toilet stalls and the fact that there were no 
doors on them enabled a person seated in a stall to observe persons 
enter and leave the restroom. In addition, the lighting in the room 
was adequate and enabled Mr. Carrasco to see that appellant and 
Carter were each wearing dark suits and that neither wore a hat 
or had a goatee, beard or mustache. (Tr. 12-18, 27-28, 43.) 


* This man was never identified and never made any complaint 
to the police concerning the incident. 
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of appellant.® (Tr. 19-22, 29-30, 44, 48, 52.) Carter was 
apprehended a few moments later (Tr. 23, 50-51, 53). 

The Government next called as witnesses Metropolitan 
Police Officers Robert L. Johnson, Richard J. Howard and 
Aaron Archer. The testimony of these officers established 
that at about 12:30 a.m. on the morning of August 31, as 
Officers Johnson and Howard were patrolling on their 
motorcycles in the vicinity of 18th and K Streets, N.W., 
they observed appellant and his companion Carter being 
chased by the complaining witness. Mr. Carrasco yelled 
for the police officers to stop the fleeing men. (Tr. 54- 
56, 66-67.) As the two robbers were running on K Street 
towards 12th Street, Carter turned and ran back towards 
18th Street and then ran into an alley. Officer Howard 
pursued him. (Tr. 56-59, 67-68.) Meanwhile, appellant 
continued to run towards 12th Street with Officer Johnson 
in pursuit. As appellant turned north on 12th Street, he 
ran into Officer Archer who was on foot patrol in the 
area. Officer Johnson yelled for Archer to grab him and 
Archer thereupon apprehended appellant. Mr. Carrasco 
told the officers that appellant had just robbed him and 
that the other fleeing man had a gun. (Tr. 57-58, 64, 77- 
79.) A few moments later, Carter was apprehended by 
Officers Archer and Johnson as he ran towards them with 
Officer Howard chasing him. Carter was wearing an 
empty shoulder holster at the time of his capture. A 
loaded .32 caliber revolver was recovered from an alley 
that Carter ran through during the chase. (Tr. 59, 67- 
70, 79-84, 90-91.) 

Appellant and his co-defendant Carter each testified. 
Their accounts of the events leading up to their arrest 
were substantially the same. Appellant and Carter met 
each other early that evening at the home of the girl ap- 
pellant was planning to marry. At about 8:00 p.m., ap- 


®* Mr. Carrasco lost sight of Carter as Carter ran on K Street 
towards 12th Street. He next saw Carter when he was arrested a 
few moments later. (Tr. 23, 52-53.) 


20 This pistol was identified by Mr. Carrasco as looking like the 
one used during the holdup (Tr. 17). 
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pellant and Carter went to downtown Washington in or- 
der to do some “window-shopping.” Both were wearing 
dark suits. They then decided to visit some nightclubs 
in the area. One of the clubs they visited was the Casino 
Royal which is located above the Speakeasy, the establish- 
ment where the complaining witness had gone to drink 
some beer. (Tr. 125-126, 164-165, 169.) Shortly before 
their arrest, appellant and Carter were walking on K 
Street towards 11th Street where there was a bus stop. 
When they reached the corner of K and 13th Streets, ap- 
pellant and his friend heard a man yelling. As they were 
crossing the street, the traffic light changed and appellant 
and Carter began to run across the street in order to 
avoid an oncoming bus. At the same time, several police 
officers on motorcycles yelled for them to stop. (Tr. 126- 
127, 146-147, 166-167, 187-188.) Appellant and Carter 
panicked and continued to run. After they regained their 
composure they began walking again and were both ar- 
rested as they reached the corner of K and 12th Streets. 
(Tr. 127, 146-150, 167-168, 188-189, 196-197.) Carter 
denied ever running back on K Street or into any alley or 
parking lot. Each man denied any participation in the 
robbery. Carter explained that he wore the empty shoul- 
der holster to make people respect him but that he never 
carried a gun. (Tr. 127-129, 135, 147, 151-152, 168-169.) 


CONSTITUTIONAL PROVISION, STATUTES AND 
RULE INVOLVED 


The Sixth Amendment to the United States Constitu- 
tion, provides in pertinent part: 


In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial. ... 


Title 22, District of Columbia Code, Section 502, pro- 
vides: 


Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a danger- 
ous weapon, shall be sentenced to imprisonment for 
not more than ten years. 


i! 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Rule 6(e), Federal Rules of Criminal Procedure, pro- 
vides: 


Disclosure of matters occurring before the grand 
jury other than its deliberations and the vote of any 
juror may be made to the attorneys for the govern- 
ment for use in the performance of their duties. Oth- 
erwise a juror, attorney, interpreter, stenographer, 
operator of a recording device, or any typist who 
transcribes recorded testimony may disclose matters 
occurring before the grand jury only when so direct- 
ed by the court preliminarily to or in connection with 
a judicial proceeding or when permitted by the court 
at the request of the defendant upon a showing that 
grounds may exist for a motion to dismiss the indict- 
ment because of matters occurring before the grand 
jury. No obligation of secrecy may be imposed upon 
any person except in accordance with this rule. The 
court may direct that an indictment shall be kept 
secret until the defendant is in custody or has given 
bail, and in that event the clerk shall seal the indict- 
ment and no person shall disclose the finding of the 
indictment except when necessary for the issuance 
and execution of a warrant or summons. 


SUMMARY OF ARGUMENT 


I 


This Court in Allen v. United States has not gone so far 
as to open the door to production of grand jury testimony 
in every case upon a mere request. Prior to trial in the 
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instant case, appellant made a request for the production 
of the grand jury testimony of the complaining witness 
on general discovery grounds. At no time did appellant 
claim that access to such testimony would in any way as- 
sist him in impeaching or testing the credibility of the 
complainant. Appellant’s pre-trial motion for production 
of the grand jury testimony was denied. The motion was 
never renewed, not even after the complainant testified. 
The testimony of the complainant during the trial was 
clear, convincing and amply corroborated. Under these 
circumstances, denial of appellant’s request for access to 
the grand jury testimony of the complainant was proper. 


II 


A thirteen month delay between appellant’s arrest did 
not deny him his right to a speedy trial. Appellant raises 
the issue for the first time on this appeal. At no time 
prior to or during his trial did appellant claim any preju- 
dice resulting from the delay in trial. No prejudice of 
any sort is claimed on this appeal nor is any apparent on 
the face of the record. Although appellant was incarce- 
rated during all but two and one-half months of the thir- 
teen month period, only three and one-half months of that 
incarceration are attributable to the instant case. The 
remainder of appellant’s period of incarceration is at- 
tributable to offenses committed by appellant after his re- 
lease on personal bond in the instant case. Appellant’s 
claim that he was denied his right to a speedy trial is, 
under these circumstances, utterly without merit. 


ARGUMENT 


I. The District Court did not commit reversible error in 
refusing to order the Government to produce the grand 
jury testimony of the complaining witness. 

Appellant contends that the trial judge committed re- 
versible error in denying him access to the grand jury 
testimony of the complaining witness, Mr. Carrasco. 
Prior to trial, appellant’s counsel filed a written motion 
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for the production of Mr. Carrasco’s grand jury testi- 
mony." Appellant there asserted that “the information 
contained in the complainant’s grand jury testimony may 
furnish information or witnesses helpful to the defense 
or suggest further investigation which would assist the 
defense. The testimony would thus contain material 
favorable and helpful to the defense, which should be en- 
titled to inspect the testimony pursuant to the rationale 
of Brady v. Maryland, 373 U.S. 83 (1963). To withhold 
the testimony until trial would to a large extent deprive 
the defense of the opportunity to utilize such informa- 
tion.” Appellant’s Points and Authorities at 4. Appel- 
lant stated further that he believed that Mr. Carrasco 
was the government’s sole witness and that Carrasco did 
not testify at the preliminary hearing. 

Appellant’s motion was heard and denied. It was never 
renewed, not even after Mr. Carrasco testified on direct 
examination. We think that under the circumstances in 
this case, appellant has not made a sufficient showing 
that the trial judge erred in refusing to order the Gov- 
ernment to produce the grand jury testimony of Mr. 
Carrasco. 

In Allen v. United States," D.C. Cir. No. 20,955, de- 
cided January 25, 1968, the defendant there sought ac- 
cess to the grand jury testimony of a police officer, who 
was the Government’s key witness at trial, in which the 
officer related that the defendant made certain incrimi- 
nating statements. The defendant alleged that there was 
inconsistence in the officer’s testimony and a summary of 
his testimony given before the grand jury and his testi- 
mony given at a preliminary hearing. In holding that 
the trial court erred in denying the defendant’s motion, 
the Court discussed Dennis v. United States, 384 U.S. 


22 Appellant’s written motion and authorities in support thereof 
are part of the record on appeal. 


22 Although appellant has failed to make reference to this case in 
his brief, appellee feels that a discussion of this issue must neces- 
sarily include an analysis of the Allen decision. 
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855 (1966) and its impact on the burden a defendant 
must carry when moving to produce grand jury testi- 
mony. The Court in Allen construed Dennis as calling 
for a relaxation of the burden. It did not, however, con- 
strue Dennis as dispensing with the burden altogether. 
In Allen, production of the grand jury testimony to im- 
peach or test the witness’ credibility may have been pecu- 
liarly necessary and for this reason, the Court remanded 
the case for a factual determination by the trial judge. 
However, the Court refused to go as far as to open the 
door to production of grand jury testimony in every case 
upon a mere request. Citing the historical reasons for 
secrecy of grand jury testimony, the Court stated: 


Certainly the interest of secrecy may reasonably 
lead the judge to deny disclosure until the witness has 
testified at trial. Allen v. United States, supra, slip 
op. at 10. (Emphasis added). 


In the instant case, unlike in Allen, appellant never re- 
newed his motion for production of the grand jury testi- 
mony after the Government’s witnesses testified. At no 
time did appellant here claim or make any showing that 
access to the grand jury testimony of Mr. Carrasco would 
in any way assist him in impeaching or testing the credi- 
bility of the complainant. Indeed, an examination of the 
evidence in this case reveals that the trial testimony by 
Mr. Carrasco was simple, direct and substantially corro- 
borated. Appellant and his companion, each wearing 
clothing similar to that described by Mr. Carrasco, fled 
from the scene of the robbery and were apprehended dur- 
ing their flight by police officers who were patrolling in 
the vicinity. Mr. Carrasco in hot pursuit of the robbers, 
never lost sight of appellant during his flight and saw 
when he was apprehended. This is not a case, therefore, 
in which the testimony of the complainant can be charac- 
terized as suspect or inconsistent. Nor is this a case that 
turned solely on the complainant’s testimony. The rob- 
bers, being hotly pursued by their victim, literally ran into 
the arms of nearby police. In circumstances such as these, 


il 


the need for disclosure of Mr. Carrasco’s grand jury tes- 
timony is minimal, if there is a need at all. Appellant's 
failure to renew his motion for production at any time 
during the trial is, therefore, not surprising. After real- 
izing the overwhelming nature of the Government’s case, 
appellant may well have concluded, as does appellee, that 
access to Mr. Carrasco’s grand jury testimony would serve 
little, if any, defense purpose. 

Appellant’s motion amounted to nothing more than a 
request for disclosure of grand jury testimony for general 
discovery purposes only. A rule which would permit such 
disclosure would, in our view, have an inhibiting effect on 
witnesses appearing before the grand jury. This Court 
noted in Allen, supra, that one of the reasons for the se- 
crecy of grand jury testimony is “to encourage complain- 
ants and witnesses to come before the grand jury and 
speak freely without fear that their testimony will be 
made public thereby subjecting them to possible discom- 
fort and retaliation.” Slip op. at 8. Knowing their testi- 
mony would be closely scrutinized upon mere request, 
grand jury witnesses, we feel, would tend to be far less 
communicative than they should when testifying before 
the grand jury. 


II. Appellant was not denied his constitutional right to a 
speedy trial. 


The right of an accused to a speedy trial is not an abso- 
lute right but is “necessarily relative. It is consistent 
with delays and turns upon circumstances. It secures 
rights to a defendant. It does not preclude the rights of 
public justice.” Beavers v. Haubert, 198 U.S. 77, 87 
(1905). The courts have consistently held that any deter- 
mination of whether or not a delay or series of delays in 
prosecuting an accused amounts to a denial of his right 
to a speedy trial depends on the circumstances of each 
particular case. Hedgepeth v. United States (Hedgepeth 
I), 124 U.S. App. D.C. 291, 264 F.2d 684 (1966) ; Smith 
v. United States, 118 U.S. App. D.C. 38, 331 F.2d 784 
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(1964). “Briefly the question whether there has been a 
denial of the right to a speedy trial depends on the cir- 
cumstances of the case, and requires consideration of the 
length of delay; reasons for the delay; diligence of prose- 
cutor, court and defense counsel; and reasonable possibil- 
ity of prejudice from the delay.” Hedgepeth v. United 
States (Hedgepeth II), 125 U.S. App. D.C. 19, 21, 365 
F.2d 952, 954 (1966). The circumstances of this case do 
not provide support for appellant’s contention that his 
Sixth Amendment right had been denied. 

In this case the total elapsed time between appellant’s 
arrest and trial is approximately thirteen months. A pre- 
liminary hearing was held the same day as appellant’s ar- 
rest and he was held for the action of the grand jury. 
He was indicted approximately eleven weeks later. This 
period of time is clearly not unreasonable and should be 
regarded as the routine, normal delay inherent in judicial 
procedures. See King v. United States, 105 U.S. App. 
D.C. 193, 265 F.2d 384 (en banc), cert. denied, 359 U.S. 
998 (1959). 

There remains a period of less than eleven months delay 
between the return of the indictment and the trial. At no 
time during this period did appellant make any effort to 
advance the date of his trial. This may have been partly 
due to appellant’s other activities during this time. See 
Wilkins v. United States, D.C. Cir. No. 20,676, decided 
April 11, 1968. Appellant was released on his personal 
recognizance approximately two and one-half weeks after 
he was indicted. His freedom ended approximately eleven 
weeks later when, on February 27, 1967, he was arrested 
for an armed robbery and assault with a dangerous weap- 
on committed that same day. In addition to the Febru- 
ary 27 offenses for which appellant has already been con- 
victed, he is awaiting trial in the District Court for an- 
other armed robbery alleged to have been perpetrated just 
six days earlier. Appellant’s personal bond in the instant 
case remained in effect until after his conviction in the 
instant case on September 28, 1967. His continuous in- 
carceration from February 27, 1967 was attributable en- 


¢ 
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tirely to the February, 1967 offenses. The period of pre- 
trial incarceration attributable to the instant case is, 
therefore, only three and one-half months. The delay in 
trial during which this incarceration occurred, most of 
which was prior to appellant’s arraignment on December 
2, 1966, was certainly not arbitrary, purposeful, oppres- 
sive or vexatious. See Hedgepeth v. United States (Hedge- 
peth I), supra. Absent any showing of prejudice, apart 
from the fact of this short period of detention, appellant’s 
conviction should clearly not be voided. Evans v. United 
States, D.C. Cir. No. 20,480, decided May 8, 1968. 

As an apparent afterthought, appellant raises the speedy 
trial issue for the first time on appeal. But even now, 
not even a miniscule of prejudice is alleged. At no time 
prior to or during the trial did appellant’s counsel claim 
that the delay had impaired appellant’s ability to answer 
the charges against him. Indeed, just three days prior to 
appellant’s August 28, 1967 trial date, appellant moved to 
vacate the appointment of his attorney. The motion was 
granted, a new attorney was appointed and the trial date 
was therefore continued until September 25. Such action 
by appellant hardly demonstrates a concern arising from 
any delay in trial. Where absolutely no prejudice is al- 
leged, and none is even remotely apparent on the face of 
the record, appellant’s claim that his right to a speedy 
trial was violated must fail. See Dockery v. United States, 
D.C. Cir. No. 20,828, decided January 31, 1968." 


b 


13 Appellant’s remaining argument is so slight as to merit only 
cursory treatment. The Government’s evidence, in brief, was that 
appellant and his companion Carter entered the restroom together 
and, upon seeing four men inside, left. When only the complainant 
and the man seated on the other toilet remained, appellant and 
Carter re-entered the restroom. When the other man saw Carter 
re-enter with a gun in his hand he screamed and pleaded with the 
robbers not to shoot him or hit him. Then, while Carter dealt 
primarily with the complainant, appellant beat the other man. A 
few minutes later, appellant and Carter fied together and were 
captured shortly thereafter. 

It is clear that the theory whereby appellant was indicted and 
tried for the robbery and assault on the complaining witness was 
that of aiding and abetting. Evidence of appellant’s presence dur- 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
LAWRENCE LIPPE, 
Assistant United States Attorneys. 


ing the robbery and assault and what he did to further these 
offenses is the very crux of the case against appellant. Appellant’s 
participation in the offenses against Mr. Carrasco included an 
assault by appellant upon another unidentified man. Appellant’s 
conduct during the robbery cannot be broken down by him for 
evidentiary purposes to prevent the whole story from being told. It 
is fundamental “hornbook” law that evidence of offenses not charged 
is admissible “to complete the story of the crime on trial by proving 
its immediate context of happenings near in time and place. This 
is often characterized as proving a part of the ‘same transaction’ 
or the ‘res gestae.’ ”” MCCORMICK ON EVIDENCE § 157 (1954) at 328. 
See also Shockley v. United States, 166 F.2d 704, 717 (9th Cir.), 
cert. denied, 384 U.S. 850 (1948); Burcham v. United States, 82 
U.S. App. D.C. 288, 168 F.2d 761 (1947). Evidence of the other 
man’s screams and what was done to him by appellant was clearly 
admissible as part of the “res gestae.” Appellant’s claim of preju- 
dice resulting from this evidence is patently frivolous. 
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UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21511 


GARY D. HARRIS, 
Appellant, 
Ve 
UNITED STATES OF AMERICA, 
Appellee. : 
APPELLANT'S PETITION FOR A REHEARING AND 
S IN FOR A REH N BAN . 
To the Honorable Walter M. Bastian, Edward A. Tamm, and Spottswood 
W. Robinson, Ill, Judges of the United States Court of Appeals for the 
District of Columbia Circuit: a | = 
Comes now the appellant in the above-entitled ease , and aan 


fully prays the Court to grant a rehearing. | 
= 
I. The principal question in the present posture - the case is 


whether or not, when the trial judge improperly denies 3 , motion fer the 


production of the grand jury testimony of the key and sole witness by 
which the Government can prove the alleged crime, the Court of Appeals 
for the District of Columbia Circuit should, upon remand, order that a 
new trial be granted if there is a reasonable possibility that the testimony 
given at the grand jury proceeding could have been utilized by the 
appellant in his defense. 

. 390 F.2d 476 


In Alien v. United States, App. D. Cc. 


(1968), decided January 25, 1968, Judges Edgerton, Tamm and Leventhal 
of the Court of Appeals of the District of Columbia, held that since the 
accused had not been allowed to examine the grand jury testimony of a 
key government witness, a police officer, the case should be remanded 
to the District Court for a hearing. The Court and the accused were to 
inspect the grand jury testimony of the key witness. If it developed 
that due to inconsistencies in the testimony there were a reasonable 
possibility that the grand jury testimony could have been effectively 
utilized by the defense, a new trial was to be ordered. 

In Gibson v. United States, No. 21,650 (D.C. Cir. Aug. 30, 1968), 
Chief Judge Bazelon, Judges Miller and Tamm said that unless there was 
substantial doubt that the complainant would testify at the trial, there 
was no reason why the accused could not be allewed to see the grand 


jury testimony of the complainant prior to trial. 
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In the case at bar, decided January 22, 1969, by this Court in 
determining whether the appellant should have been allowed to examine 
the grand jury testimony of the Government's key etna: this Court 
remanded the case stating that the trial court might order a new trial 
only if there were substantial and serious inconsistencies in the relevant 
gtand jury and trial testimony. 

II. The Allen case, supra, dealing with the “es of police 
officers as to alleged confessions of the accused and the Gibson case, 
supra, dealing with the testimony of complaining mitnessear follow or 
extend the practice in the Second Circuit as outlined in United States v. 
Youngblood, 379 F.2d 365 (S.A. 2 1967). The Youngblood case holds, 
with certain limitations, that, at the request of the defendant, the grand 
jury testimony of those witnesses who testified at the Scena trial 
should be shown to the accused without requiring him to show any 
particularized need for this testimony. The Court in the Youngblood case, 
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379 F.2d 36S, 370, said: 


“We are holding that a defendant should be entitled to 
see all the grand jury testimony of each witness on the 
subjects about which that witness testified at the 
defendant's trial." 


The Court of Appeals: in reaching its decision ‘ to what the 


| 
future practice of the Second Circuit should be, with Tespect to allowing 


the accused to have access to the grand jury testimony, based its 


decision in part on Dennis v. United States, 384 U.S. 855, 16 L.Ed. 


973, 86 S.Ct. 1940 (1966). There the Court said: 


“While this practice may be useful in enabling the trial 
court to rule on a defense motion for production to it of grand 
jury testimony--and we do not disapprove it for that purpose-=- 
it by no means disposes of the matter. Trial judges ought not 
to be burdened with the task or the responsibility of examining 
sometimes voluminous grand jury testimony in order to 
ascertain inconsistencies with trial testimony .... 

Nor is it realistic to assume that the trial court's judgment 
as to the utility of material for impeachment or other ligitimate 
purposes, however conscientiously made, would exhaust the 
possibilities. In our adversary system, it is enough for judges 
to judge. The determination of what may be useful to the defense 
can properly and effectively be made only by an advocate. The 
trial judge's function in this respect is limited to deciding 
whether a case has been made for production and to supervise 
the process: for example, to cause the elimination of extraneous 
matter and to rule upon applications by the Government for 
protective orders in unusual situations, such as those 
involving the Nation's security or clearcut dangers to individuals 
who are identified by the testimony Men 384 U.S. at 
874-875. 


The practice in the Second Circuit has been followed in the Seventh 
Circuit. This was announced by the Court of Appeals in United States Ve 
Amabile, 395 F.2d 47, 53 (C.A. 7 1968), when it stated, “We approved 
of the Youngblood procedure and adopt it with respect to trial commencing 
after this judgment is entered." 

The Youngblood case, supra, was decided on June 21, 1967. The 


Alien case, supra, was decided on January 25 z 1968. The Amabile case, 


supra, was decided on April 26, 1968. The Gibson case, supra, was 


decided on August 30, 1968. These four cases show a clear trend since 
the decision in Dennis v. United States, supra, which clearly said that 
the Court should not have to make the decision as to whether or not the 


testimony of a key witness before the grand jury was or was not helpful. 


Ill. The. Dennis case, supra, set out certain situations which went 
“substantially beyond the minimum required” to demonstrate some need for 
disclosure of the testimony given before the grand jury. These situations 
included those cases where the testimony given before the grand jury was 
substantially fresher than that given at the trial; where the witness whose 
grand jury testimony was sought was a key witness at the trial; where 
determination of guilt or innocence turned on the accuracy of the testimony 
of the key witness; or where the witnesses involved had reason to. be 
hostile toward the accused. : 

All of the above mentioned situations apply in the instant case. 
Mr. Jose Carrasco, the witness upon whom the Government must rely solely 
in order to prove its case, had given his testimony to the grand jury . 
approximately ten months prior to the trial. He was a — witness, The 
determination of guilt or innocence turned on the accuracy of his memory 
and testimony. He had reason to be hostile towards the persons who 


robbed him. These reasons clearly fall within the standard set up-in the 


Dennis case, supra. 


In the Dennis case, supra, one further situation was mentioned. 
That was where upon cross-examination it developed that a witness 
professed that he had made material mistakes in earlier testimony, This 
did not happen in the present case. However, there is no way of knowing 
if there were any differences between the testimony at trial and that given 
before the grand jury since the minutes of the grand jury have not been 
examined. 

In any event, the Court of Appeals stated in the Allen case, supra, 
that the factors mentioned above go “substantially beyond the minimum 
required” and are not all indispensable to a showing of need. The Court 
also pointed out that the list did not exhaust all the relevant considerations. 
In the instant case, the appellant has shown that his request clearly falls 
within four of the five standards. And since the Court stated that the 
five standards went beyond the mindmum, certainly the four standards met 
by the appellant were sufficient to allow him to examine the testimony 
given by Mr. Carrasco in the grand jury proceeding. 

This point was recognized by the Court in the present case. At 
page 4 of the slip opinion, referring to the Allen case, supra, it was said, 
“. « - it is possible that counsel did not realize that he would be entitled 
to review the relevant grand jury minutes after the conclusion at trial of 


the complaining witness's testimony.“ If the accused had not shown the 


necessary need to see the grand jury testimony, the Court would not 


have made the statement. 


IV. It having been established that the appellant was entitled to 
see the grand jury minutes after Mr. Carrasco testified, it must be 
decided to what use the appellant may put the grand jury testimony. The 
precise question to be answered is whether or not the appellant may use 
the grand jury testimony made available to him, because of the remand, 
in the manner he could have used it if his original motion for production 
of the See had been properly granted. : 

The Supreme Court pointed out in the Dennis Shoe supra, that 
disclosure of the grand jury proceedings is entirely consonant with the: 


" . « « growing realization that disclosure, rather than suppression, 
of relevant materials ordinarily promotes the proper administration 
of criminal justice. This realization is reflected in the enactment 
of the so-called Jencks Act, 18 U.S.C. paragraph 3500 (1964 Ed.), 
corresponding to this Court's decision in Jencks v. United States, 
353 U.S. 657, which makes available to the defense a trial 
witness's pretrial statements insofar as they relate to his trial 
testimony. It is also reflected in the expanding body of 
materials judicial and otherwise, favoring disclosure in 
criminal cases analagous to the civil practice." 384 U.S. at 

| 

There would be little value in allowing an accused to examine pre- 
trial statements and grand jury testimony, if the accused is to be restricted 
in using the information thus gained. When there is material in the grand 
jury testimony which is released prior to or during trial, the accused may 


| 
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use it to cross-examine witnesses, develop evidence to which the testimony 
leads, or be apprised of other witnesses unknown to the accused. 

Only the appellant and his attorney can determine whether or not 
the testimony given by Mr. Carrasco at the grand jury proceeding is helpful 
to them. If there are inconsistencies, then it is clear that the appellant 
has been prejudiced by the refusal of the trial court to allow him x examine 
the testimony, Even if there are no apparent and patent inconsistencies, 
there may be inconsistencies of a nature which will lead to the production 
of other witnesses or to the establishment of the appellant's innocence. 

It is not proper that the Court should be required to weigh this information 
to determine if it is helpful to the appellant. This is the function of the 
appellant’s advocate. 

On this point this Court said in Duncan = United States, 126 App. 
D.C. 371, 379 F.2d 148, 151 (1967) and repeated in Worthy v. United States, 
126 App. D.C. 329, 383 F.2d 524, 525 (1967): 

“We are not to speculate that the same recut would have been 
reached by the trier of the facts had the prosecution's only 

witness been subject to cross-examination after defense counsel 

had had an opportunity to peruse and use, if so advised, the 

. « « Statement the witness had given... ." 

The instructions to the District Court, on remand, in the instant 
case do not follow the precedent established by prior decisions of this 


Court and the Second and Seventh Circuits. The instructions for remand 
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in the instant case are restrictive and narrow. The instructions State that 

a hearing is to be held "to determine if there were any substantial and serious 
inconsistencies in the relevant grand jury and trial testimony. Slip opinion, 
page 4. This instruction does not permit the appellant to use the testimony 
before the grand jury proceeding for any purpose other than impeachment. 

If the testimony of Mr. Carrasco, given to the grand jury, would be such 


| 
as to lead to new evidence no provision in the remand provides for its use. 


In the Allen case, supra, which was the law of the District of 


Columbia until the decision in the instant case, the instructions for remand, 
390 F.2d 476, 482, state: | 
| 
"If it develops due to inconsistencies that there is a 
reasonable possibility that the statement could have been 
effectively utilized by the defense a new trial should be 


ha ms we | 
This instruction is broader than the instant instruction and follows the 


reasoning of the Dennis , Youngblood, Amabile and Gibson cases, supra. 
| 


V. tis, therefore, respectfully suggested, pursuant to Rule 14 
of the General Rules of this Court and Rule 35 of the Rules of AppeHate 
Procedure, that it would be emminently appropriate for this case to be 
heard en banc to the end that the important questions of federal criminal 
law which are left in doubt by conflicting decision of different panels of 


this Court may be authoritatively resolved. | 
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VI. Rehearing is not sought in respect to any other question. 


Respectfully submitted, 


Alexander M. Heron 
Attorney for Appellant and Petitioner 
Appointed by this Court 


Dated, Washington, D.C. 
February 5, 1969 


CERTIFICATE OF COUNSEL 


I, Alexander M. Heron, the attorney for the appellant, certify 
that this petition is presented in good faith, that it is not interposed 
for delay, and that in my judgment it is well founded. Dated, Washington, © 


D. C., February S , 1969. 


™ 
Alexander M. Heron 
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SUPPLEMENTAL QUESTION PRESENTED 


In the opinion of the appellant the following 
Supplemental question is presented on this appeal: 
1. Whether the time between the appoint- 
ment of counsel for appellant in the court below and the trial 
was so short as to deprive appellant of adequate represent- 


ation of counsel. 


SUPPLEMENTAL ARGUMENT 
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UNITED STATES COURT OF APPEALS 
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No. 21,511 


GARY D. HARRIS, Appellant 
Ve 
UNITED STATES OF AMERICA, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SUPPLEMENTAL BRIEF FOR APPELLANT 
Argument 


The record shows that counsel who tried this case 
was appointed by the trial court on August 28, 1967. The 
case was tried by the District Court commencing September 27, 
1967. It is the opinion of appellant that the lapse of time 
between counsel's appointment and the trial, approximately 
four weeks, was not sufficient to permit counsel to make full 
preparation and research for the presentation of appellant's 
case. 

Further study might have prepared counsel to 
object to the admission of evidence as to the alleged con- 


mission of the other assault by the appellant. Should the 
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Court determine that such an objection was necessary, 
additional time for preparation might have enabled counsel 
to be forearmed with such an objection. That subject was 
discussed in appellant's original brief. While no specific 
objection was made by counsel, it is believed that such an 
objection was, in fact, unnecessary since the court made a 
positive ruling that the evidence would be admitted when the 
question of its admission was presented by the prosecutor. The 
purpose of an objection is to present to the court a conten- 
tion based on a legal proposition. If the aoestion is pre- 
sented and ruled on, it should make no difference who presents 
it. An objection by the appellant at that point would have 
been a useless gesture. ! 
Respectfully, 
Alexander M. eron 
888 17th Street, NW 
Washington, D.C. 20006 
Attorney for Appellant 
appointed by this Court. 


i 
| 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21511 


GARY D. HARRIS, Appellant, 
Vv. 


UNITED STATES OF AMERICA, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 
for the District of Cotumbia Circuit Alexander M. Heron 
688 17th Street, NW . 
Washington, D.C. 2000 
FILED APR 1 8 1969 Doe BE OG 


Nathan. 1S rcabsnus Attorney for Appellant 
CLERK 


Appointed by the Court 


QUESTIONS PRESENTED 


In the opinion of appellant the following questions 
are presented on this appeal: : 

1. Whether the court below was in aanee in denying 
appellant's motion for production of the grand jury minutes 
filed prior to trial. : 

2. Whether the delay between arrest and indictment 
and the delay Setween indictment and trial was so great as 
to deprive appellant of his right to a speedy trial. 

3. Whether the court below erred in permitting the 
introduction of evidence of an alleged assault committed by 
appellant when appellant wae not charged with thet offense. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


NOG el yor 


GARY D. HARRIS, 
Appellant 

Vv. 

UNITED STATES OF AMERICA, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JURISDICTIONAL STATEMENT 

Appellant was indicted in the United States District 
Court for the District of Columbia on one count for robbery.and 
the theft of $4.50 and on another count for an assault with a 
dangerous weapon, i.e. a pistol. Jurisdiction of this appeal, 
in forma pauperis rests upon Title 28 United States Code, Section 
1291. The appeal is from a conviction on both counts and sen- 
tences of imprisonment of 5 to 15 years on one count and 3 to 9 


years on the other, to run concurrently. 


ON. 


STATEMENT OF THE CASE 


By an indictment filed on November 21, 19€€ in the 
Court below, the appellant was charsed with robbery of $4.50 
from the complaining witness and wes further orveet with 
assault on the complaining witness with a Sees weapon, 1.€. 
a pistol, on August 31, 19€E. On August 15, 1967, and prior to 
trial, appellant filed a motion, pro se, to quash the indictment 
or in the alternative for permission to inspect the minutes of 


the grand jury hearing. The same motion, made also by counsel 


subsequently, was continued for presentation to tke trial judze 


who denied it. (Docket Entry, Sept. 27, 1967) 


The testimony on behalf of the prosecution in the court 


below was to the effect that the complaining witness, who testi- 
fied, was seated on a toilet in the men's restroom or a public 
station in Franklin Park on 13th Street, between I and K Streets, 
NW. Another person occupied the adjacent toilet. The toilet 
stalls were without doors. Two other men were in the room. The 
testimony was that appellant togehter with the co-defendant entered 
the room, remained for a short time and left. After that two of 
the men in the room also left. The two occupants of the toilets 
remained. The complaining witness testified that appellant and 
the co-defendant returned to the room, the co-defendant drew a 
pistol, pointed it in the complaining witness’ face and then re- 
moved approximately $4.50 from the latter's trousers. The con- 
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mae 
plaining witness testified that he did not pay too iuch atten- 
tion to what appellent was doing, he was looking more at the 
co-defendant, but he thought that appellant beat the other man. 
He testified wnen appellant and the co-defendant came into the 
room the man on the other toilet started to scream; that appell- 
ant went back and beat him. The other man went down on the floor; 
that when appellant and the co-defendant ran out the other man 
got up and called <cttention to his face which was blue from 
blows. The complaining witness did not pay too much atéention 

L to him. Complaining witness ran out in apparent pursuit of 
appellant and the co-defendant. The complaining witness testi- 


fied that appellant and co-defendant started to run and that he 


ran behind then. The appellent and the co-defendant crossed the 
street at the corner of 13th and K Streets and went toward 12th 
Street. At about this point two policemen came by on motorcycles. 
(Tr. 3, 9-20, 41-46€) 

Testimony on behalf of appellant was to the effect 
that he and the co-defendant were proceeding east on K Street 
toward il2th Street to take a bus when apprehended by police 
officers. Each denied any part in the offenses charged. 


(Tr. 120,127-129, 162, 1€7-1€9) 


| STATUTES AND RULES INVOLVED 
Federal Rules of Criminal Procedure. Rule €(e) 


“The Grand Jury 


% *& & * * 


oe iear 


(e) Secrecy of Proceedings and Disclosure. 


Disclosure of matters occurring before the 
grand jury other than its deliberations and the 
vote of any juror may be made to the attorneys 
for the government for use in the performance of 
their duties. Otherwise a juror, attorney, inter- 
preter, or stenographer may disclose matters 
occurring before the grand jury only when so 
irected by the court preliminarily to or in 
connection with a judicial proceeding) or when 
permitted by the court at the request; of the 
defendant upon a showing that grounds: may exist 
for a motion to dismiss the indictment because of 
matters occurring before the zgrand jury. No 
obligation of secrecy may be imposed upon any 
person except in accordance with this) rule. The 
court may direct that an indictment shall be kept 
secret until the defendant is in custddy or has 
given bail, and in that event the clerk shall 
seal the indictment and no person shall disclose 
tne Yinding of the indictment except when neces— 
sary ror the issuance and execution of a warrant 
or summons." 


Constitution, Amendment VI 
"In all criminal prosecutions, the 
accused shall enjoy the risht toa speedy 
and public trial, ***, 
Federal Rules of Criminal Procedure. Rule 48(b) 


"Dismissal sate 


By Court. 


If there is unnecessary delay in 
presenting the charge to a grand jury 
or in filing an information egainst a 
defendant who has been held to answer to 
the District court, or if there is un- 
necessary delay in bringing a defendant 
to trial, the court may dismiss the 
indictment, information or complaint. . 


Stee 


STATEMENT OF POINTS 


The points involved in this appeal are: 

1. The appellant was entitled to production of the 
grand jury minutes under a motion filed prior to trial with- 
out the necessity of showing particularized need therefor. 

2. The delay between arrest and indictment and the 
_ adélay between indictment and trial were so great as to deprive 
appellant of the right to a speedy trial to which he is 
entitled. 

3. In permitting the introduction of evidence of an 
alleged assault committed by appellant but for which he was 


neither charged nor tried, there was prejudicial error. 
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SUMMARY OF ARGUMENT 

In the light of modern practice, eppelicnt should 
have been allowed to examine the minutes of the zrend gery pro- 
ceeding in which his indictment wae returned. The right to 
allow that inspection is discretionary with the court and tne 
discretion should be exercised in all cases ontess the Govern- 
ment can satisfy the triel court that the release of the minutes 
would be injurious to the national interest or that other special 
circumstances exist which would make their release improper. 

The release of the minutes is well within the authorization of 
Rule €(e) of the Pederal Rules of Criminal Procedure and is the 
required practice of the Second Circuit. 

Tnere was a delay of approximately 13 months betmeen 
the commission of the crime enc appellent's arrest anc big trial. 
There was a delay of upwards of 11 months between the return of 
Rote lanaicement upon which appellant was charged end his. trial. 
These delays are so great as to deprive appellant or his right 
to a speedy trial. It should make no difference, that the delays 
were not occasioned by the prosecution or that appellant did not 
move for an earlier trial. . 

The court below ernenred tne introduction or evidence 
of an assault alleged to havé been committed by eppelient at the 


same time as the robbery and assault for waich he was charged. 


ee 


He was not charzec, however, for the additional assault and 
Evidence releting to it was hishly colored and must necessarily 
have prejudiced anc inflamed the jury against appellant. Its 
admission wes error. 
ARGUMENT 
The Failure t5 Permit Access to the 
Grand Jury Minutes 

On August 15, 19€7 appellant filed, pro se, a motion 
for permission to inspect the minutes of the grand jury hearing. 
That motion was reiterated by court appoined counsel on 
September 27, 1967. 

While Rule €(e) os the Federal Rules of Criminal Pro- 
cedure, provides for disclosure of matters occurring before the 
grand jury only when so directed by the court preliminary to or 
in connection with a judicial hearing, that rule reflects the 
historical résors of the common law which enshrouded the proceed- 
ings of the grand jury with secrecy. The Court o. Appeals for 
the Secona Circuit has taken the lead in establishing the proced- 
ure to be followed in cases where the defendant seeks to examine 
the grand jury minutes. In United States v. Youngblood, 379 Fed 
3E€5 (1967) the defendant had sought to examine the minutes. His 
application was denied but the trial court examined the minutes 
in camera and concluded that they contained no inconsistencies 


with the testimony of a witness. Consequently the court refused 
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to permit tne examination or the minutes. The Court of Appeals 
reviewed the practice in the Secone Circuit whereby the trial 
judge examines the minutes of the grand jury in camere and noted 
the shortcomings inherent in that procedure. The court noted 
also thet earlier decisions of the Supreme Court in United States 
v. Procter & Gamble, 356 U.S. €77 (1956) and Pittsburgh Plate 
Glase Co, v. United States, 360 U.S. 395 (1959) had held thet 
such testimony need not de provided unless the defendant could 
maie a showing of particularized need. It concluded, neverthe- 
less, that those decisions did not restrict the| athority of the 
court to make the minutes available. The court said (p.3€9 of 
379 Fed): | | 


",--eAlthough these references support the idea 
of general discovery in criminal proceedings, we 
shall limit our consideration to the precise problem 
before us of whether grand jury minutes should be 
made available to a defendant for impeachment pur- 
poses after a witness nas testified egainst him at 
his trial, disclosure being limited to that. portion 
of the witness’ grand gury testimony which was the 
subject of direct examination at the trial. Under 
these circumetances the traditional reasons for grand 
jury secrecy are largely inapplicable and we think 
that disclosure of grand jury testimony should be 
granted without requiring a snowing of 'particular- 
ized need' oy the defendant. See Calkins, Grand 
Jury Secrecy, €3 Mich. L.Rev. 455 (19€5); Sherry, 
Grand Jury Minutes; the Unreasonable Rule of Secrecy, 
48 Va. L.Rev. 668 (1962). | 
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"Por the fore coins reasons we direct that 
es trial comnencing after our judgment here is 
entered, the district courts of this circuit, 
at the request of the defendant, should order 
that the defendant be allowed to examine the 
grana@ jury testinony of those witnesses who 
testify at his trial without requiring him to show 
any particularized need for this material: we 
are holding that a dexvendent should be entitled 
to see all of the srand jury testimony of each 
witness on the suodjects about which that witness 
testified at the defendant's trial. Nevertheless, 
Gespite this general rule, the Government, upon 
é showing that disclosure of particular material 
would jeoperdize Nétional Security or should oe 
a@eniced for other proper reasons, may seex a protect- 
ive order from the trial court in order to prevent 
Gisclosure to the defendant of that particular portion 
of the rand pry material. If the Government seeks 
such a protective arder, the court shoulda first 
examine in camera the material sought to be protected 
before making its ruling; and if the matericl is 
withheld from the defendant uncer such an order 
it shall be sealed by the court and preservec for 
consideration on appeal. But, we repeat, adsent 
this unusual situation, a defendant as of rishbt is 
entitled to examine the grand jury testimony of all 
witnesses at his trial on the subjects about which 
these witnesses testified at the trial.” 


In Dennis v. United States, 384 U.S. 855, the Court 
upheld the right of the defendants to have access to the grand 
jury minutes where the events as to which the testimony related 
had occurred some years before. The testimony sought was that 
of four of the Government's key witnesses without whom the charge 


could not have been proved. The testimony concerned conversa- 


. tions and statements which were largely uncorroborated. ‘Two 


of the witnesses were accomplices end a third was provably hostile. 


Another admitted on cross-examination that he had been mistaken 


\O 
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about significant dates. 
In determining that the cefendant was entitled to 


the minutes, the-Court said (at pace 874): 


"In Pittsdurgh Plete Glass, supral, the 
Court reserved decision on the question whether 
in camera inspection by the triesl judge is en 
appropriate or satisfactory measure when there 
is a snowing of < 'particularized need! ror dis- 
closure. 360 U.S., at 4Ol. This procedure, 
followed by production to defense counsel in the 
event the trial judse finds inconsistencies, hes 
been adopted in some or the Courts of Appeals. 
In the Second Circvit it is available a¢c a matter 
of right: While this practice way be useful in 
enabling the triel court to rule on a defense. 
motion for production to it of srand jury testi- 
mony~--and we do not disapprove it for that pur- 
pose--it dy no means disposes of the matter. 
Trial judges ought not to be burdened with the 
task or the responsibility of examining sometimes — 
voluminous grend jury testimony in order to 
ascertain inconsistencies with trial testimony. 
In any €vent, ‘it will be extremely difficult for 
even the most able end experienced trial judge under 
the pressures of conducting a trial to pick out all 
of the grana jury testimony that would be useful in 
= a witness.‘ Pittsburgh Plate Glass, 360 
U.S., at 410 (dissenting opinion). Nor is it 
realistic to assume that the trial court's. judgment 
as to the utility of material for impeachmént or other 
legitimate purposes, however conscientiously made, 
would exhaust the possibilities. In our adversary 
system, it is enough for judses to judge. The 
determination of what may be usefvl to the defense 
can properly ana effectively be made only by an - 
advocate. -The trial judge's function in this respect 
is limitéd to deciding whether a case has been made 
for production, and toa supervise the process: for 
example, to cause the elimination of extraneous matter 
ang to rule upon applications by the Government for 
protective orders in unusual situations; such as those 
involving the Natign's security or clearcut dangers 
to individuals who are identified by the testimony 
produced. Cf, Red. Rule Crim. Proc. 1€(e), as 
amended in 1966; 15 U.S.C. § 3500{c). | 
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"Because petitioners were entitled to 

examine the grand jury minutes relating 

to trial testimony of the four government 

witnesses, and to do so while those wit- 

nesses were available for cross-examination, 

we reverse the judgment below and remand for 

a new trial." 

In the case at bar the occurrence out of which the 
charge grew was one which, at the most, was encompassed within 
a few brief minutes. The date of the occurrence was August 31, 
1966. The indictment was returned on November 21, 1966. The 
trial did not occur until September 27, 19€7. The brevity of 
the occurrence, the obvious excitement which accompanied it and 
the passage of more than a year between that date and the time of 
trial should be sufficient to establish the particularized need 
for disclosure, if, in fact, such need need be shown at all, 
The grand jury minutes should have been available for inspection 
of counsel prior to the trial. This ig a particular necessity 
under present practice where counsel defending are frequently 
court appointed and are not grounded in the trial expertise which 
would enable them to utilize such material more readily and 
without the need for preliminary study. 

The Supreme Court pointed out in Dennis v. United 
States, supra, that disclosure of the grand jury proceeding is 
entirely consonant with the 


"growing realization that disclosure, rather 
than supression, of relevant materials ordinarily 
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pronotes the proper administration of criminal 
justice. This reelization is reflected in the 
enactment of the so-called Jencks Act, 18 U.S.C. 
paragraph 3500 (1964 Ed.), corresponding to this 
Court's decision in Jencks v. United States, 353 
U.S. €57, which makes available to the defense 

a trial witness! pretrial statements insofar 

as they relate to his trial testimony. It is 
also reflected in the expanding body of materials 
judicial and otherwise, favoring disclosure in 
criminal cases analagous to the civil pecs 
(p. 870-871) 


The Delay in Bringing appellant 
to Trial 


The offense charged was committed on neeict 31, 1966. 
The indictment was returned on November 21, 196§. Appellant 
was arraigned on December 2 and was released on personal recog- 
nizance on December 9, 1966. A motion to inspect the grand jury 
minutes was continued on August 25, 1967 to the trial date, 
fixed as September 25. The trial commenced on Septenber 27. 

From the foregoing it will be observed that approximate- 
ly 13 months elapsed between the time of the rest of appellant 
and his trial. A lapse of two and 2/3 months occurred between 
the arrest and the return of the indictment. ! 

This subject has been discussed in Hedgepeth v. United 
States, U.S.App. 19, 365 F2d 952 (1966). In that case the 
total elapsed time between indictment and trial was about 14 


months. The charge involved numerous violations of the 


you 


narcoties laws. Defendant in tuet case was in custody at the 

time of the indictment. There were numerous causes of delay. 
There was celay because of psychietric examination of a co-defend- 
ant. There was 2 continuance cve to the illness of an essential 
witness. There was some delay involved in a trial or the same 
defendants in anotner case. While the Court in that case con- 
cluded that the constitutional right of defencant to a speedy 
trial hac not been abridged, it said: 


“Here, tne total elapsed time between 
indictment end trial in this case is almost 
14 months, during which time appellant was 
incarcereted. The delay is not so long as 
by itself to establish conclusively denial 
of speedy trial. United States v. Ewell, 383 
BS ( BIC. C6 SECC. a sei ied, eOuCor, (1966). 
But it is certainly a long delay - unusually long for 
this district - and requires us to give close 
scrutiny to the other factors." (p. _ _U.S.App. 
D.C., p. 954, 365 Fea) 


The Court noted the various individual causes of delay and then 
went on to say: 


“The Sixth Amwencment right affords 
essentially a 'dual protection: against 
prejudice to a defendant's defense, and 
against prejudice to nis person.' ‘This 
guarantee is an important safeguard to prevent 
undue and oppressive incarceration prior to 
trial, to minimize anxiety and concern accoimpany- 
ing public accusation and to limit the possi- 
bilities that long delay will impair the ability 
of an accused to defend himself.' United States 
v. Ewell, 383 U.S. 116, 120, 86 S.Ct. 773, 77& (1966) 
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Consicering first tne elements of prejudice to 
appellant's person, cetention from May to 
August does not constitute p-ejudice since 
appellant was detained in any event under his 
conviction in No. 19509. And to a defencant 
already convictec in Mav of an offense carrying 
a minimur lO-yeer sentence, the additional anxiety 
of walting until Augist for another trial on 
oimiryar charges may fairly be taken as! incon- 
sequential, in the avoseice of a showing to the 
contrary.’ 


In the Hedzepeth case tne number of eee and the 
character of the offense involved far more complication of proof 
and defense than do the simple facts in this case. No justifi- 
able reason can be assigned in the case at bar for a total 

| 
delay from arvest to trial of approximately 13 months and a 
| 
Gélay from indictment to trial in excess of ll months. 
This Court has recognized that: 3 
"In some cases, the length of that delay 

may be so great thet prejudice can be presumed 

unless the Government can show otherwise. See 

Hanrahan v. United States, 121 U.S.App. D.C. * 

348 F2a.363 (2965)." Jackson v. United States 

122 U.S.App. D.C. 124, 351 Fed 821, 822 (1965) 

This subject was considered by this Court en banc 
in King v. United States, 105 U.S.App. D.C. 193, 265 Fed 567 
(1959). There the delay between arreignment and trial was 140 
days, 60 of which were requested by defense counsel. While the 
majority of the Court held, at thet time, that this delay, in 

| 
all the circumstances, did not deprive the defendant of a speedy 
trial, a minority opinion viewed the delay as a failure to 


accord the defendant those rights to which he was entitled. 


ca Fy Tiel 
The dissenting opinion discusses the erfect of what was done as 
follows: 


“The majority notes that none of the 
deley of appellant's triel was caused by the 
prosecutor, and reasons, at least in part fron 
toct fact, that the Sixth Amendment is ineppli- 
cable. But the epplication of that amendment 
providins that 'the accused shall enjoy the right 
to a speedy * * * trial' does not turn on the 
question of responsibility. Even if no agency 
or instrumentality of the Government is responsible 
for the delay, where there vas in fact been a 
substantial delay not o. the derendant's own 


choosing -- i.e. wuere ne has not waived his right 
to a speedy trial -- there has in law been a2 denial 


of a speedy trial. See the dissenting opinion of 
Judie Fahy in Askins v. United States, 97 U.S.App. 
D.C. 407, 412, 231 Fed 741, 746 (1957). Certainly 
the fact that the fault lies with the calendar 
system employed by the District Court: rather than 
With the prosecutor does not prevent application of 
the Sixth Amendment. The rignt to a speedy trial 
guaranteed vy that amenduent means a trial without 
‘delays manufacturea by the ministers of justice,’ 
Black, Constitutional Law, § 266,-quoted in United 
States v. Provoo, 17,Frd.(18$;*197 (D.C. D.Md. 1955) 
affirmed 350 U.S. O57, 76. S.Ct. 101, 100 L.Ed. 761 
{19€5). The amendment was intended not only to 
prevent delays manuractured by the prosecutor, but 
to require ‘the judicial tribunals to proceed with 
reasonable diepatca in a trial of criminal prosecu- 
tions. ' sop v. United States, 163 Fed 974, 976 
(S Cir., 1947) * * *, . 


“Moreover, I agree with the conclusion in 
Provoo, supra, that 'prejudice is presumed, or 
necessarily follows from long delay' and that this 


is true a fortiori when the defendant is imprisoned 
during the delay. 17 F.R.D. at page 203." 


A showing of ‘ prejudice is not required when a defend- 


ant in a criminal prosecution asserts his Constitutional rights 


‘ 
at, 


under tne Sixth Amendment. Taylor v. United States, 99 U.S. 


App. D.C. 183, 238 F.2d 259 (195€). Williams v. United Stetes, 


- 15 - : 
102 U.S. App. D.C. 51, 250 Fee 19 (1957), See also concurring 
opinion in Nickens v. United States, 1l1é U.S. App. D.C. 330, 323 
F2d 608, $12 (1963). : 
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The Erroneous Admission of Evidence 
as to Another Assavlt. 

In connection with this point appellant desires the 
Court to read pages 3, 9-20, 41-4E of the crans¢ript. 

This Court permitted the complaining witness to testify 
in detail as to an alleged assault by eppellant upon the occu- 
pant of the adjacent stall in the station. The ruling was made 
by the court sua sponte when the prosecution apparently en-. 
deavored to point out the hazard in whicna eppetiant would be 
involved. 

The question here is not unlike tne problen presented 
when the prosecution offers evidence of prior convictions. There 
the trial court must exercise discretion, as it should have done 
in this case, in permitting the introduction of evidence of 


another crime for which the appellant was not being tried. Here 


the evidence was nighly prejudicial to the appellant and should 
have been controlled by the trial court which it had ample oppor- 
tunity, to do. In SESS the discretion of the trial court 
which may be exercised in Getermining the propriety of the 
introduction of erence of prior convictions, : not dissimilar 


problem, this Court kas saic in Luck v. United States, 124 U.S. 


men roe 


&pp. D.C. 3295, 345 Fed 763 (1965) that: 


*/6,77 In exercisin:; discretion in this 
respect, a number of factors might be relevant, 
such as the nature of the prior crimes, the lengta 
or the criminal record, the age and circumstances 
o: the defendant, anc, e«bove all, the extent to. 
which it is wore importent to the search for truth 
in @ particular case for the jury to hear tne 
defendant's story than to know of a prior conviction. 
Tne goal of a criminal triel is the disposition of 
the charge in accordance with the truth. The 
possibility of a rehearsel of the defendant's 
cximinal record in a given casé, especially if it 
meens that the jury will be left without one version 
of the truth, may or may not contribute to that ob- 
jective. The experienced trial judge has a sensitivity 
in this regard which normally can be relied upon to 
strixe a reasonable balance between the interests of 
the defendant and of the public." 


The testimony of the complaining witness was contra- 
dictory. He stated th=t his attention was given over to the man 
holding the gun in his face anda that he was not paying attention 
to what appellant was allezed to be doinz. He then stated that 
appellant was, beating the occupant of the adjacent stall. He 
then aggravated the whole picture by saying that the occupant 
of the adjacent stell was on the floor, that his face was turning 
blue. He repeated what this unidentified indivicual said to hin 
at that point. In fairness to appellant, the trial court should 
have linited the testimony of the complaining witness to a state- 
ment tnat appellant was engagec with tne occupant of the adjoin- 
ing booth. The alleged beating which the complaining witness 


obviously could not see and the condition of the face of the 


mag 


unidentified individual to, ether with his statements should have 
been excludec. This could only serve to cz reote nostility in 
the minds of tne jury. The drutelity whicn they depicted could 


notes in serious prejucice to appellant. 


CONCLUSION | 
It is submitted thatthe judgment below should be 


reversed and the indictment dismissed because of the delay in 
bringing appellcent to trial. The judgment should be reversed 
because of the failure of the court to authorize tne production 
of tne srand jury minutes and tne erroneous admission of 
é€vidence of an assault by appellant for which ne was neither 


charged nor tried. 
| 
Respectfully, | 
Alexander M. - Heron 
700 Brawner Building 
38S 17th Stréet, NY 
Washington, D.C. 20006 


Attorney for Appellant 
Appointed by this Court. 


